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evidence of the defendant's actual wealth in measuring exemplary 
damages. 10 Nor should the fact that the defendant is a corporation 
render evidence as to its wealth inadmissible. 11 

If this rule is supported both by authority and reason, why was 
it repudiated by the Iowa court in the instant case? The main rea- 
son is that if the evidence is admitted there is, the Court says, a 
danger of the jury being led into "the bewildering labyrinths of 
such collateral matter." But this danger might be removed by mak- 
ing it the duty of the trial court by proper cautions to guard against 
undue weight being given such evidence, and thus the benefits of the 
rule would be retained. Some courts apply the rule in this restricted 
manner. 12 Again the court in the principal case asks "Is the utter- 
ance of a man worth $50,000 to be regarded as twice as damaging 
as that of a man worth only $25,000? And if the slanderer is in- 
solvent, does it follow that no damages flow from his utterances?" 
In answer to these questions it need only be said that the rule con- 
tended for would support no such arbitrary propositions. The ut- 
terances of a man carry great or little weight, not because he is rich 
or poor, but because he is a man of great or little influence; and 
one of a number of elements which indicate the extent of his influ- 
ence is his wealth or poverty. Finally it is said that "the rule orig- 
inated at a time when wealth was by no means as universally dis- 
tributed as it is at the present time." Apparently the court means 
that with a more equal distribution of wealth existing today, wealth 
is no longer indicative of influence and standing. Would that the 
court's contention were true, but it is not, for people are rich or 
poor only by comparison ; and relatively speaking, there is the same 
difference in wealth that there was when the rule originated. It 
seems certain that the glitter of gold has the same magnetic effect 
upon the popular mind today as it did in days gone by. If this is so 
then the reason for the rule is equally as cogent as heretofore, and 
the advantage to be gained from admitting the evidence seems to 
far outweigh the possible risk of shifting the field of battle to a 
collateral matter. 

A. B. V. B. 

When Review of Judgments of State Courts May Be Had 
in the United States Supreme Court by Writ of Error or 
Certiorari. — When is it proper to bring an appeal to the United 
States Supreme Court by writ of error or certiorari, when it is 
desired to review the decision of a state court passing on the 
validity of a state statute alleged to be repugnant to the Constitu- 

"Bahrey v. Poniatishin,' 112 Atl. 481 (N. J. 1921). 
"Buckeye Cotton Co. v. Sloane, 250 Fed. 712 (Tenn. 1918) ; Cotton Lum- 
"Randall v. Evening News Assn., 97 Mich. 136, 56 N. W. 361 (1893). 
ber Co. v. La Crosse Lumber Co., 200 Mo. App. 7, 204 S. W. 957 (1918). 
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tion and laws of the United States? This question has been a 
puzzling one to litigants since the recent amendment to the Federal 
judicial code, 1 with the result that a large number of causes have 
been denied review. 2 In the recent case of Dahnke- Walker Milling 
Company v. Bondurant, 3 the general proposition was again consid- 
ered, and while the court failed to lay down any broad general rule 
applicable to all cases, it made it apparent that a writ of error will 
be granted in cases where the method of review previously had been 
considered doubtful. 

The Walker Milling Company, a Tennessee corporation, sued 
Bondurant in Kentucky for breach of contract. By the agreement, 
which was made in Kentucky, grain was to have been delivered on 
board the cars of a common carrier, in the latter State, for imme- 
diate shipment to the plaintiff. Bondurant interposed as a defence 
the failure of the milling company to comply with a Kentucky 
statute* prescribing the conditions on which foreign corporations 
might do business in the State, and therefore, alleged that the con- 
tract was unenforceable. To this, the plaintiff replied that the only 
business done by it in Kentucky was the purchasing of grain for 
immediate shipment to its mills, a transaction in interstate commerce, 
and, as to it, the Kentucky statute, whose application was invoked 
by Bondurant, was in conflict with the commerce clause of the Con- 
stitution and invalid. But the Kentucky Court of Appeals 5 applied 
the statute, on the theory that since the contract was made in 
Kentucky, related to property then in that State, and was to have 
been wholly performed within its borders, the affair was strictly 
intrastate in its nature. The Milling Company then sued out a writ 

1 Judicial code, par. 237, as amended by the Act of Sept. 6, 1916 (U. S. 
St. at L., 726, c. 448, par. 27). 

Causes which must be reviewed by writ of error include "any suit — where 
is drawn in question the validity of a statute of, or an authority exercised 
under any state, on the ground of their being repugnant to the Constitution, 
treaties or laws of the United States, and the decision is in favor of 
their validity." 

Causes which must be reviewed by writ of certiorari include "any 
cause . . . where is drawn in question the validity of a statute of, or 
an authority, exercised under any state, on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United States, and the 
decision is against their validity"; and "any cause — where any title, right, 
privilege or immunity is claimed under the Constitution, or any treaty or 
statute of, or commission held, or authority exercised, under the United 
States, and the decision is either in favor of or against the title, right, 
privilege or immunity especially set up or claimed by either party, under 
such Constitution, treaty, statute, commission or authority." 

'An excellent example of this is the case of Erie R. Co. v. Hamilton, 
248 U. S. 369, 63 L. ed. 307 (1919). 

'42 Sup. Ct. 106 (U. S. 1921). 

*Ky. Stat. 1915, Par. 571. 

"175 Ky. 774, 195 S. W. 139 (I9I7)- 
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of error to the United States Supreme Court; whereupon Bondurant 
challenged the jurisdiction of that body, his contention being that 
the validity of the Kentucky statute had not been drawn in question, 
and that therefore, a review could only be had by certiorari. 

This view the Supreme Court refused to follow, and it held 
that the application and enforcement of the Kentucky statute as to 
the transaction in question, against the insistence of the plaintiff 
company, was an affirmation of its validity when so applied, 6 and 
that, therefore, its validity was drawn in question. "That the statute 
was not claimed to be invalid in toto and for every purpose does not 
matter," said Mr. Justice Van Devanter, speaking for the court. 
"A statute may be invalid as applied to one state of facts, and yet 
valid as applied to another." 7 The appeal was declared to be 
rightly brought on writ of error, and the judgment of the Kentucky 
court was reversed. 

Prior to 1916, judgments and decrees of State courts could only 
be reviewed by the Supreme Court by writ of error. 8 They were 
not allowed as a matter of right, 9 and would be denied if no federal 
question were involved. But the steady increase in the business of 
the court made it necessary that its appellate jurisdiction be limited. 10 
It was therefore the intention of Congress, in adopting the amend- 
ment to the judicial code, to restrict the review of federal questions 
to cases where the public interest appeared to demand it. To this 
end, parties were allowed review as of right only where the validity 
of a State statute or authority had been drawn in question, because 
the decision of such a question is usually a matter of general interest. 

In a vigorous dissenting opinion, Mr. Justice Brandeis con- 
tended that the validity of the Kentucky statute had not actually been 
drawn in question, but that a confessedly valid statute had merely 
been misapplied in a particular instance, so as to violate a constitu- 
tional guaranty ; and that this was only a matter of private interest, 
the review of which Congress intended to be had by writ of 
certiorari in the discretion of the court. 

In this connection, it is pertinent to note that the statute had 
been in force in Kentucky since 1903, and had been construed not 
to affect transactions in interstate commerce. 11 In the case of Balti- 
more & P. R. Co. v. Hopkins, 12 it was held that the validity of a 

"McCullough v. Virginia, 172 U. S. 102, 43 L. ed. 382 (1898). 

'Kansas City R. Co. v. Anderson, 233 U. S. 325, 58 L. ed. 983 (1914). 

8 U. S. R. S., par. 709 (Act of 1867), 14 Stat. 385, c. 28, par. 2. 

'Spies v. Illinois, 123 U. S. 131, 31 L. ed. 80 (1887). 

10 See Report in Judiciary Committee, House Doc. No. 794, 64th Con- 
gress, 1st Session, House Rep., vol. 3. 

"Louisville Trust Co. v. Bayer Co., 166 Ky. 744, 179 S. W. 1034 
(1915) ; Com. v. Hogan, M. & T. Co., 25 Ky. L. Rep. 41, 74 S. W. 737 
(I903)- 

a 130 U. S. 210, 32 L. ed. 008 (18 
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statute is drawn in question "whenever the power to enact it, as it is 
by its terms, or is made to read by construction, is fairly open to 
denial and denied." But in the opinion of Mr. Justice Brandeis, 
the power of the Kentucky Legislature to enact the statute, as con- 
strued, was not actually denied. The single point at issue was 
whether or not the transaction was one of interstate or intrastate 
commerce, i. e., whether the valid statute had been so applied — not 
construed — as to deny to the plaintiff a privilege or immunity guar- 
anteed by the Constitution. 

It must be confessed that there is merit in this contention. If 
the intention of Congress was to relieve an overburdened court, it 
would seem that the court had evinced a contrary desire. Since the 
Amendment of 1916, certiorari has been the proper method of re- 
viewing proceedings under State Workmen's Compensation Acts or 
State Employers' Liability Acts, where the question of the carrier's 
liability often depends upon the other question, viz., whether, at the 
time of the accident, the employe was engaged in interstate or intra- 
state commerce. This was decided in the case of Southern Pacific 
Co. v. Industrial Accident Commission, 13 where the State court held 
that the employe was engaged in intrastate commerce and applied 
the State Compensation Act. But the company petitioned for a writ 
of certiorari, conceding the validity of the statute, but alleging that 
the finding of the State court was against a "right, privilege, or im- 
munity" claimed under the Constitution. Curiously enough, the 
respondent argued that the appeal should have been on a writ of 
error. The Supreme Court reversed the judgment of the lower 
court, holding that the employe was engaged in interstate commerce, 
and that certiorari was the proper method of review. But it would 
seem to follow, from the rule adopted in the principal case, that the 
carrier could in all such compensation cases, obtain a review on a 
writ of error by simply claiming that the State statute is invalid 
under the commerce clause, if so construed as to apply to the special 
facts of the case. The situation would be analogous in cases involv- 
ing State taxation, 14 and in suits in State courts against foreign 
corporations. 15 

"251 U. S. 259, 64 L. ed. 258 (1920). 

"In Dana v. Dana, 250 U. S. 220, 63 L. ed. 947 (1919), it was argued 
by the appellant that the Supreme Court of Massachusetts had erred in 
sustaining an assessment tax because it was imposed on real property out- 
side of the state. The Supreme Court held that whether or not the specific 
thing taxed was property within or without the state which levied the tax was 
a question which could only be reviewed by certiorari, since the validity of 
the tax was not drawn in question. The appellant's contention was that the 
assessment took his property without due process of law. 

15 In Philadelphia & R. Coal & I. Co. v. Gilbert, 245 U. S. 162, 62 L. ed. 
221 (1917), there was a suit in New York State against appellants, a Penn- 
sylvania corporation, the question being presented whether or not the court 
had jurisdiction. This depended on the other question whether or not tne 
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In the case of Ireland v. Woods, 18 which was one of the first 
cases in which the amendment was considered, it was stated that 
a writ of error is allowed as of right, even in cases within the pro- 
vision of the statute, only where the federal question involved is a 
real and substantial one, and an open one in the court. If it be 
assumed that the application of the Kentucky statute to the contract 
in the principal case is a question answering this description, it is 
difficult to distinguish that case from one involving the application 
of a State Compensation Act to an employe in interstate commerce. 
It is submitted that a possible distinction between the two cases 
might be as follows: In the principal case the statute was actually 
invalid qua the milling company; while in the compensation case, 
the State act was not invalid, but merely had been rendered inopera- 
tive by Congress occupying the entire field. 

It is impossible to reconcile the cases. It has been suggested 
by Mr. Justice Brandeis that the right of review by writ of error is 
now liable to depend, in a large class of cases, not upon the nature 
of the constitutional question involved, but upon the skill of counsel 
in claiming that a State statute is invalid, if so construed as to 
"apply" to a given set of facts. Whether or not there is any reason- 
able basis for this apprehension is a question which will have to 
await the future decisions of the court. 

R. P. G. L. 

corporation was doing business within the state, and had expressly or im- 
pliedly consented to be sued therein. The appellants contended that the 
validity of the N. Y. statute, upon which the service and jurisdiction in the 
N. Y. court depended, was drawn in question. But the United States Su- 
preme Court held that the only things that were drawn in question were 
the validity of the service and the power of the court, and that review 
could only be had on a writ of certiorari. 
16 246 U. S. 323, 62 L. ed. 745 (1918). 



